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INTRODUCTION

Thispart of OTA's comment presents the Legad Andysisin Support of The
Organic Trade Association's Comments On the Department of Agriculture's Proposed
Nationa Organic Program. The Legd Andysisaddressesin more detail OTA's postion
on three legd issues. They are:

l. The Proposad Rule Violates The OFPA Because It Places
Synthetics On The Nationd List Which Are Not On The NOSB's
Proposed Lig.

1.  TheProposed Rule Does Not Give Proper Deference To The
NOSB's Recommendations.

1. The OFPA Does Not Require The Department To Collect Fees To Cover
All Of Its Costs And It Should Not Do So As A Maiter Of Policy.

1.
THE PROPOSED NOP RULE VIOLATESTHE OFPA
BECAUSEIT PLACESSYNTHETICSON THE NATIONAL LIST
WHICH ARENOT ON THENOSB'SPROPOSED LIST
OTA objects to the Department's claim that it can place otherwise banned
synthetics on the National List of substances approved for use in organic production and
handling even though the Nationd Organic Standards Board ("NOSB") has not included
the synthetic substance on the Proposed Nationd List, hi OTA's view, the OFPA requires

the NOSB to screen synthetics for the Nationd Lig.

SFI:FRU\OTHER\003\61086521.2 -1-



The Secretary may not place a synthetic substance on the Nationd List unlessNOSB has
first decided that the specific synthetic substance should be exempt and hasincluded that
synthetic substance on the NOSB's proposed Nationa List. The Department's claim of
such authority and its gpplication of that authority in the NOP is inconsstent with the
OFPA. Specificdly, the Department may not place sewage dudge, ionizing radiation,
genetically engineered organiams or other items on the Nationd Ligt in the absence of an

NOSB recommendation.

A.  The Depatment Must Follow the Law.

A federd adminigrative agency only has those powers that the Congress

delegated to it; the power to adopt rulesis not the power to make law. Erngt and Erngt v.

Hochfelder. 425 U.S. 185, 213-14 (1976). Agency action that is not consstent with the

authorizing federd law is void. United Statesv. Larinoff. 431 U.S. 864, 873 (1977);

Dixon v. United States. 381 U.S. 68, 75 (1965); Manhattan Generd Equipment Co. V.

Commissioner. 297 U.S. 129, 134 (1936). The Supreme Court has repeatedly held that the

primary guide to interpreting a law is to begin with the language of the statute. United

Statesv. Ron Pair Enterprises. Inc. 489 U.S. 235, 241 (1989); Landreth Timber Co. v.

Landreth. 471 U.S. 681, 685 (1985).  If the Congress has spoken to an issue and itsintent
isclear, "that is the end of the maiter; for the court as well as the agency must give effect

to the unambiguoudy expressed intent of

SF1 :FRU\OTHERO03" 1086521.2 -2-



Congress." Chevron. U.SA. v. Natural Resources Defense Council. 467 U.S. 837, 842-43

(1984). The Congress has directly and clearly addressed the issue of the relative roles of
the Secretary and the NOSB in deciding how and which types of synthetics would be

regulated under the OFPA. The Department must follow the Congress direction.

The Congress passed the OFPA to establish nationa standards for
organicaly produced products, to assure consumers that organically produced products
meet consstent standards and to facilitate interstate commerce. 7 U.S.C. § 6501. OFPA's
basc requirement is that to be organic, a product must be "produced and handled without
the use of synthetic chemicas except as otherwise provided" inthe OFPA. 7 U.S.C. §
6504(1). (Emphasis added.) "Otherwise provided" principaly refersto 7 U.S.C. § 6517
which dlows the Secretary of Agriculture to establish a "Nationd List" of "exempt" or
alowable synthetics. This section aso alows the Secretary to ban harmful natural
substances. See 7 U.S.C. §6502(12) ("Nationd List meansalist of gpproved and

prohibited substances as provided in section 6517").

B. TheQFPA Allows Only Limited Exemptions from the Ban on Synthetics.

The Congress decided that the exemption process for synthetics nesded to
be tightly constrained. During its congderation of OFPA, the Senate Committee on

SH :FRU\OTHER\003\61086521.2 3-



Agriculture, Nutrition and Forediry in Senate Report No. 101-357 (101t Cong, 2d. Sess.
(July 6, 1990)) ("' Senate Report") noted:

Most consumers believe that absolutely no synthetic

substances are used in organic production. For the most

part they are correct and thisisthe basic tenet of this

legidation. But there are afew limited exceptions to the

no-synthetic rule and the Nationd List isdesigned to
handle these exceptions.

The Committee does not intend to dlow the use of many

synthetic substances. This legidation has been carefully written

to prevent widespread exceptions or "loopholes’ in the organic

standards which would circumvent the intent of this legidation.

To help achieve thisgod of limited loopholes, the OFPA dlowsa
synthetic to be used only when the synthetic (1) does not harm hedlth or the environment;
(2) is needed because wholly naturd products are unavailable; (3) is consstent with
organic farming; (4) conies within a specificaly enumerated category of exceptions; and

(5) is developed using the proceduresin the OFPA. 7 U.S.C. 86517(c).

The procedures referenced in U.S.C. § 6517(c) chiefly concern therole
and respongbility of the NOSB. The OFPA requires the Secretary to establish the
NOSB "to assist in the development of stlandards for substancesto be used in organic

production and to advise the Secretary on any other aspects of implementation” of the
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OFPA. 7 U.S.C. § 6518. The NOSB has fifteen members: four must own or operate an
organic farming operation; two must own or operate an organic handling operation; one
must own or operate aretail establishment with sgnificant trade in organic products;
three must have expertise in environmenta protection and resource conservation; three
must represent the public interest or consumer interest; one must have expertisein
toxicology, ecology or biochemistry; and one must be a certifying agent. 7 U.S.C. §

6518(b).

The NOSB has anumber of dutiesthat are generdly condggtent with its
advisory role. Thisincludes genera recommendations on implementing OFPA,
convening technica advisory pands, reviewing botanica pesticides, advising on pesticide
residues caused by unavoidable resdua environmental contamination, and advising on
emergency spray programs. 7 U.S.C.8 6518(k)(1), (3)-(6). In these indances, the
Secretary must consider, but Strictly speaking is not bound by what the NOSB
recommends. As we explain in Section 1, the Department should defer to the NOSB's
recommendations even in this advisory area, but OTA recognizes that the Department
has some discretion to choose a different path for these items. Thisis not the casefor the

National List.
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C. OFPA Clearly Gives The NOSB The Role of Determining Which Synthetics May

BeIncluded on the Nationd List.

In addition to NOSB's advisory duties, the OFPA saysthe NOSB "shdll
develop the proposed Nationd List or proposed amendments to the Nationd List for
submission to the Secretary in accordance with section 6517 of thistitle” 7U.S.C.8
6518(k)(2), and "shdl" follow an eaborate set of requirements of review and evauation
sepsin doing so. 7 U.S.C.8 6518(1), (m). The Congress usesthe term "shadl" to establish
amandatory duty. As part of its mandatory duty to develop the proposed Nationd Lig, the
NOSB reviews information from the Environmenta Protection Agency (EPA"), the
Nationa Ingtitute of Environmenta Health Science and other sources of information on the
effect of synthetics, and works with manufacturers and technical advisory panels. Id. The
NOSB dso evauates the potential of synthetics to interact with other chemicas, looks a
the potentid for environmental contamination and adverse effects on human hedlth,
dternatives to synthetics, and compatibility of synthetics with sustainable agriculture. 7

U.SC. § 6518(m).

After the NOSB conducts these reviews and evauations, it develops
the proposed Nationd List and submitsit to the Secretary. 7 U.S.C. § 6518(Kk)(2).
The Secretary then establishes the Nationa List by publishing it in the Federa

Regiger, seeking public comment, and subsequently publishing afind rule.

SF1:FRUOTHER\003'61086521.2 -6-



7 U.S.C. §6517(d)(4). The Secretary's Nationd List isto be "based on" the NOSB's

proposed Nationd Ligt, 7 U.S.C. 8§ 6517(d)(I) and "may not include exemptions for the use

of specific synthetic substances in the Nationa List other than the exemptions contained in

the [NOSB's] proposed Nationd List". 7 U.S.C. 8§ 6517(d)(2)(Emphasis added).

The statutory scheme the Congress established in OFPA does not require
much interpretation. It is clear and unambiguous. It works as follows: (I)theUSDA
establishes the NOSB; (2) the NOSB deveops a proposed Nationd List and submits the
list to the USDA for further action; and (3) the USDA must base the Nationd List on the
NOSB's recommendationsin the proposed National List. The Congress clearly and
unambiguoudy barred the Secretary from placing a synthetic substance on the list other
than those exemptions contained in the NOSB's proposed Nationd Ligt. ("The Secretary
may not include exemptions for the use of a specific synthetic substancein the Nationa

List other than those exemptions contained in the proposed Nationa List.")

The OFPA's clear and unambiguous language requires the NOSB to screen

synthetics for the Nationd Ligt, and the Secretary of Agriculture may not place any

synthetic substance on the National List of substances gpproved for usein organic

SF1:FRU\OTHER\003\61086521.2 -7-



production unlessNOSB hasfirst decided that the specific synthetic substance should be

exempt and hasincluded that synthetic substance on its proposed National Ligt. -

D. ThelLegidative Higory Supports the Plain Lanquage of the OFPA.

The OFPA's legidative history supports the conclusion that the NOSB's
action is a prerequidte to the Secretary's placing a synthetic substance on the Nationd
List. The Congress considered the OFPA as part of the 1990 Farm Bill in the form of S.
2830 in the Senate and H.R. 3950 in the House. The Senate Agriculture, Nutrition and
Forestry Committee reported S. 2830 on July 6, 1990. As reported, S. 2830 required the
NOSB to develop the proposed Nationa List and barred the Secretary from including any
gynthetics on the Nationd List unlessthe NOSB had included them on the proposed
Nationa List. S. 2830, Sections 1625(d)(2), (d) and 1626(k)(2). The Senate passed S.

2830 on August 6, 1990 without changing these requirements.

The Senate Report on S. 2830 extengvey discusses the issue of NOSB's

role in developing the Nationa Ligt. It says:

- While the Secretary may not add synthetics, nothing in OFPA prevents the
Secretary from deciding to omit from the Nationa List asynthetic that the NOSB
has recommend be dlowed for use; thereby giving the Secretary a"'veto" power
over items on the proposed Nationd Lidt.
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Severd steps mugt be taken before an item gppears on the
Nationa List. ... First, the Organic Standards Board must
review the substances in question based upon criteria cited in the
bill and with the aid of the Board's technica panels. The Board
may decide what substancesrequirereview . ... TheBoard then
congtructs a Proposed Nationd List which is submitted to the
Secretary as arecommendation for the compogtion of thefind
Nationd lid.

The Secretary may not include exemptions for synthetic
substances other than those exemptions recommended by the
Nationa Organic Standards Board. ... The [NOSB's|
Proposed Nationa List represents the universe of synthetic
materias from which the Secretary may choose.

Senate Report at 299. (Emphasis added). See dso the Section-by-Section Andysis,
Senate Report No. 101-357 (101st Cong.2d Sess. (1990)) (" The Secretary may not include
exemptions for synthetic substances other than those exemptions recommended by the

Nationa Organic Standards Board").

Neither the origind verson of H.R. 3950, nor the version reported out of the
House Agriculture Committee established an organic regulatory program. On August 1,
1990, Congressman Stenholm proposed an amendment to the H.R. 3950 to establish a
study of an organic program. 136 Cong. Rec. H 6617 (Aug. 1, 1990). Congressman
DeFazio then offered a subgtitute in the nature of an amendment to the Stenholm
amendment. 136 Cong. Rec. H 6617-18 (Aug. 1, 1990). Mr. DeFazio stated his

amendment closdly followed S. 2830. For the language related to NOSB's
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authority, DelFazio's amendment was largdly identicd to S. 2830 except thet it contained a
subsection sad that no synthetics could be indluded on the Nationd Lit thet were barred
by other Federd action. As Congressman Defazio has said in his commentson USDA's
proposed rule, "Theintent of thelaw wasto givethe NOSB sole authority to place items
ontheNationd Lig. . . ."

The Conference Report confirmsthat the Congress fully understood the
NOSB'sralein dlowing synthetics to be placed on the Nationd Ligt. The Conference
Report, House Conf. Rep. No. 101-916 (1015t Cong., 2d Sess (1990)) (" Conference
Report"), addresses the role of the NOSB and the Nationd List and says.

The Senate Bill requiresthe Secretary to establish a Nationd List
based upon a proposed Nationd List developed by the National
Organic Sandards Board. The Secratary may not indude
exemptionsfor synthetic subsances other than those
recommended by theNationd Orgenic SandardsBoad . ... The
House amendment containsthe same provison with an additiond
requirement that no substance be listed which has been prohibited
by Federd regulatory action (Section 1495Q). The Conference
ubdtitute adopts the House provison.

Conference Report a 1179. (Emphads added.) Asfindly adopted, the OFPA says

(1) Ingenerd, the Nationd Lig established by the Secretary
shdl be based upon aproposed nationd list or proposed
amendmentsto the Nationd List developed by the Nationd
Organic Sandards Board.

(2) No additions. The Secretary may not include

exemptionsfor the use of spedific synthetic substancesin the
Nationd Lig other than those exemptions contained in

SFl :FRUOTHER\003\61086521.2 -10-



the Proposed Nationd List or Proposed Amendmentsto the
Nationd Ligt.

(3) Prohibited substances. In no instance shall the Nationd List
include any substance, the presence of which in food has been
prohibited by Federa regulatory action.

(4) Notice and comment. Before establishing the Nationa Ligt
or before making any amendmentsto the Nationd List, the
Secretary shdl publish the Proposed Nationd List or any
Proposed Amendments to the Nationd Ligt in the Federd
Regigter and seek public comment on such proposals. The
Secretary shdl include in such Notice any changesto such
proposed list or amendments recommended by the Secretary.

(5) Publication of National List. After evaluating al
comments received concerning the Proposed Nationd List or
Proposed Amendments to the Nationd Lig, the Secretary
ghal publish the final Nationd List in the Federd Regider,
aong with adiscusson of comments recaived.
7U.SC. §6517(d). Seedso 7 U.S.C. § 6518(k)(2) which says. "The Board shall
develop the proposed Nationd List or proposed amendments to the Nationd List for

submission to the Secretary in accordance with section 6517 of thistitle."

Comparing the language of H.R. 3950 and S. 2830 to thefind bill shows
that the Congress kept the same basic schemein dl bills. The NOSB developsthe
proposad Nationd Ligt and the Secretary acts on those items the NOSB proposes.

SF1:FRUOTHER\003\61086521.2 11-



E. Minor Differences in Capitdization Do Not Change the Meaning of the OFF A.

Aspassed, 7 U.S.C. 8 6517(d) and 6518(k)(2) contain minor variations in
how the phrase "proposed nationd list" is capitaized. Compare 7 U.S.C. 8§ 6517(d)(1)
("proposed nationd list"), with 7 U.S.C. § 6517(d)(2), (4) ("Proposed Nationd List")

and 7 U.S.C. § 6518(k)(I) ("proposed Nationa Ligt").

Although the preamble to the proposed NOP rule does not cite these
differences as being sgnificant, saff hastold OTA that the differences in capitdization
form the bass for the Department's conclusion that an NOSB recommendation is not a
prerequisite to placing a synthetic on the Nationd List. They argue that the "Proposed
Nationd Lig" in 7 U.S.C. § 6517(d)(2) and (4) isadifferent list from the "proposed
Nationd Lig" in 7 U.S.C. § 6517(d)(l) or the "proposed Nationa List" NOSB develops
in 7 U.S.C. 8§ 6518(k)(2). In OTA'sview, usng capitaization differences as a bass of

Satutory interpretation here is basdess.

The normd rule of statutory congtruction is that when the Congress uses
identical words in more than one section of alaw, those words are presumed to have the

same meaning each timethey are used. E.g.. CIR v. Lundy. 516 U.S. 235 (1996);

Barnson v. United States. 816 F.2d 549 (10th Cir. 1987), cert, denied. 484 U.S. 890

(1987). Here, Congress has used identica words in these two sections. They should

SF1:FRU\OTHER\003\61086521.2 -12-



have the same meaning. The Congress clearly intended the term "proposed nationd lit"

to have the same meaning even if it was inconsstent in its use of capitdization.

To the extent the minor differences in capitalization cause apossble
ambiguity about whether the Congress intended some different meaning, the proper way
to proceed is to conault the legidative history to determine congressond intent. Cassv.
United Sates 417 U.S. 72 (1974). As previoudy discussed, the OFPA's legidative
history shows no basis to support the claim that the change in punctuation wasintended

to create a change in meaning.

The likely explanation for the difference in capitalization is sheer
Inadvertence. The OFPA is part of the larger, massive farm hill. In the press of
business, the Congress from time to time makes errors in spdling, punctuation or
capitaization. Clerical and typographical errors are to be disregarded when the meaning

Isotherwise clear. See LaBauvev. Louisana Wildlife Commission. 444 F.Supp. 1370

(E.D. La 1978). In interpreting alaw, it is necessary at timesto alow for sheer

Inadvertence. Zambadino v. Schnelker. 668 F.2d 194 (3rd Cir. 1981). Certainly that is

the case here with the Congress using three different "styles' for the identical phrase.
The OFPA does contain minor changes in capitalization for the words proposed for the
nationd list, but these changes are not the basis for changes in meaning of the words the

Congress used.
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F. Other Parts of 7 U.S.C. 8§ 6517((D Are Consagent with OTA's Undersanding of the

NOSB's Authority.

USD A daff has dso suggested that there are two provisionsin section
6517(d) which potentialy undermine NOSB's authority over synthetics. OTA has
reviewed these provisions, they are fully consistent with our view of the limits on the
Secretary's authority. USDA saff notesthat 7 U.S.C. 8§ 6517(d)(l) saysthat: "The
National List established by the Secretary shal be based on'" the NOSB ligt. (Emphasis
added). Staff argues that this means that the Secretary's Nationa List does not have be
identical to the NOSB's list. Consequently, the Congress must have intended to dlow the
Secretary to add additiona synthetics to the Nationd List despite the clear direction to the
contrary in 7 U.S.C. 8 6517(d)(2). In effect, USDA g&ff is suggesting that the language
in section 6517(d)(l) and section 6517(d)(2) are somehow inconsistent with each other or

create an ambiguity that USDA must resolve.

Smilarly, the saff argues that 7 U.S.C. 8 6517(d)(4) says that when the
Secretary publishes the proposed Nationd List for comment, he must note "changes " to
the NOSB's proposed List. The staff argues that this aso implies the Secretary has the

authority to add synthetics to the Nationa List without an NOSB recommendation.
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Wedo not agree. It isabadic principle of Satutory condructionthet a
gaute's provisons should be read to be congstent with one ancther rather than contrary to

one another. Alabama Power Co. v. United States. 40 F.3d 450 (D.C. Cir. 1994); United

Sedworker'sv. North Star Sted Co.. Inc. 5F.3d 39 (3d Cir. 1993), cart, denied. 511 U.S

1048 (1994). A datutory interpretation which yidds an internd inconastency or renders
some part of the text superfluousisto be avoided. Gudafson v. Allovd Co.. Inc. 513 U.S

561 (1995); Smith v. Baboock. 19 F.3d 257 (6th Cir. 1994). The daffs suggestionsviolae

these basc principles. The suggestionswould make the "no additions' languegein 7
U.S.C. § 6517(d)(2) ("The Secretary may not indude exemptions. . . other than the
exemptions contained in the [NOSB'g| proposed lig.") superfluous. They would cresie an
interna incondstency in Section 6517(d). They do not properly interpret thelaw. By
contradt, OTA bdievesthereisadear, Imple reading of the OFPA that givesfull effect

to dl three sections and assures a congstent, harmonious reeding of the law.

Frg, the "shdl be basad on " language in 6517(d)(l) is not superfluous
because for some items, the Secretary's proposed Nationd List and the NOSB's propossd
Nationd Lig do not have beidenticd. For those items, the NOSB recommendationsare
adarting point or a"bass' for the Secretary's action. Specificaly, under the OFPA, the
Nationd Lig has three components. (1) a lig of alowed synthetics to be used in

production; (2) aligt of dlowed nonorganic, nonsynthetics used in
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handling; and (3) alist of prohibited natural substances. 7 U.S.C. 8 6517(c)(1)-(2). For
category 1, the Secretary can delete synthetics from the NOSB's proposed list. For
categories 2 and 3, while the Secretary should, as amatter of policy follow the NOSB
determinations, nothing in the OFPA prohibits the Secretary from adding to or deleting
from NOSB recommendations on the use of non-organic materidsfor handling or on
prohibiting the use of natural substances. These items are permitted or alowed changes

"based” on the NOSB's proposed Nationd List.

Second, the "change’ language in 6517(d)(4) is not superfluous. It applies
where the Secretary does makes one of these permitted changesto an NOSB

recommendation. In that instance, the Secretary must note the "change” as specified in

6517(d)(4) and publish the proposed change in the Federa Regider.

These three provisons do not conflict with each other. They are not
ambiguous or internaly inconsstent. There is no need to ignore them or make any of
them superfluous. All three sections form a harmonious and clear path for the USDA to
follow. Thefinal rules should reflect thisinterpretation and the NOSB's critical role in

providing exemptions for synthetics.
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G. TheNOSB's Authority Is Condtitutiond.

OTA dso notesthat the statutory scheme does not pose any condtitutiona
problems and the OFPA does not improperly deegate legidative authority to NOSB. First,
asthe USDA must know, private entities frequently play akey role in agricultural issues.
E.g.. 7 U.S.C. 88 2102-18 (cotton); 7 U.S.C. 88 2611-27 (potatoes); 7 U.S.C. §8 2701-18
(eggs); 7 U.S.C. 88 4501-38 (dairy). Second, the Supreme Court has consstently upheld
the congtitutionality of delegations which subordinated the power of the USDA to the

interest of private entities. See Wickard v. Filburn. 317 U.S. 111 (1942Y United States v.

Rova Rock Coop.. 307 U.S. 533. 577-78 (1939); see a0 United Statesv. Frame, 885

F.2d 119 (3d Cir. 1989), cert, denied. 493 U.S. 1094 (1990) (Role of beef and cattle

industry in Beef Promation Act is congtitutiond).

Other cases reach the same conclusion about permissible roles for private

entities. See, eq.. Thomas Cusack Co. v. Chicago. 242 U.S. 526 (1917); New Motor

Vehicle Board of Cdiforniav. Orrin W. Fox Co.. 439 U.S. 96 (1978). Under these cases,

two criteriamust be satisfied to support the NOSB's role in deciding what synthetics are
alowed on theNational List. Firgt, the Congresss underlying exercise of authority must
be a reasonabl e regulation within the power of government. Cusack. 242 U.S. at 528.

Second, the Congresss restriction must be in the form of a generd
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prohibition, and therole given to private citizens must be in the form of permitting
private citizensto waive the protection of that prohibition. Id. at 531 (upholding the
regulation that absolutely prohibits the erection of any billboards on the blocks
designated, but permitsthis prohibition to be modified with the consent of the persons

who are most likely to be affected by such amodification); see also Eastlake v. Forest

City Enterprises. Inc.. 426 U.S. 668, 678 n. 12 (1976) (stating that since a property owner

could smply waive an otherwise applicable legidative limitation, the provision did not
delegate legidative power). Asthe Supreme Court has stated, an "otherwise valid

regulation is not rendered invalid simply because those whom the regulation is designed

to safeguard may elect to forgo its protection.” New Motor Vehicle Board. 439 U.S. at

109.

Here, the basic statutory scheme is areasonable regulation within the
Congresssauthority. The Congress properly gave the NOSB arolein screening
substances to be placed on the National List. This power to list substances to beexcluded
from regulation does not amount to an improper delegation of legidativeauthority. Even
if there is some question on thisissue, it isamatter for the courts andnot the

Department.

The plain and unambiguous language of the OFF A anditslegidative

history confirms and corroborates that the OFPA reguiresthe NOSB to screen
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synthetics for the Nationd List and the Secretary of Agriculture may not place a synthetic
substance on the Nationa List of substances approved for use in organic production and
handling unlessthe NOSB has first decided that the specific synthetic substance should be
exempt and hasincluded that synthetic substance on its proposed Nationd List. The fina
NOP rule must conform to the OFPA and recognize the role of the NOSB in determining
whether the Nationd List should contain exemptions from the genera prohibition of

synthetics.

H. TheProposed Rule Has a Number of Procedurd Flaws.

Three other points merit a brief discusson. OTA notes that no substance
can be placed on the Nationd List unless the Department has consulted with the Secretary
of Hedlth and Human Services ("HHS') and the Adminigtrator of the EPA on theissues
described in 7 U.S.C. 8§ 6517(c)(I)(A). The preamble to the NOP rule says that this
consultation occurred, 62 Fed.Reg. 65886, but the preamble provides no information
about when the consultation occurred, whether it was ord or in writing, what issues were
congdered or whether the views of EPA and HHS were in agreement or disagreement
with the Department's views. The Department's failure to include this information in the
preamble effectively precludes the OTA and other members of the public from having a
fair opportunity to comment on the basis for the Department's conclusions as required by 5

U.S.C. § 553(b). Home Box Office. Inc. v. FCC.
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567 F.2d 9 (D.C. Cir.), cert, denied. 434 U.S. 829 (1977) (Notice of proposed rule must

give sufficient factual details and rationae). In effect, this consultation, athough a key
part of the OFPA's requirements, has been kept secret in violation of the basic APA
requirements. The Department's future efforts must disclose the nature and extent of the
consultation and fully reved, on the record, any and al differences that may exist between
the agencies and the basis upon which such differences may have been resolved. All
correspondence and meeting notes related to these consultations must be placed in the

record for the public to review.

OTA further notes that the USDA must make three findings for each
permitted substance — that there is no harm to human health or the environment, that use
of the materid is necessary due to the unavailability of "wholly natura subgtitute
products' and its useis consstent with organic fanning and handling. 7 U.S.C. §
6517(c)(I)(A)(i)-(ii). The Department has not consistently applied these standards,
particularly for sewage dudge, irradiation or geneticaly engineered organisms. Any find

rule must do so.
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We ds0 bdieve the USDA should follow the NOSB's practice of annotating
the Nationa List to regtrict, when gppropriate, the use of exempt items. In OTA's view, the

USDA dearly hasthe authority to place a substance on the Nationa List with conditions.

Nothing hi the OFPA compelsthe conclusion that the Nationa List may
contain the name of the allowed substance and nothing more. If the Congress intended this
limitation to be placed on the USDA''s authority, it could have and should have done so
expressly. There is no such express limitation, and there is no reason to reed that
limitation into the OFPA by implication. It is much more reasonable to interpret OFPA to

dlow conditioning.

Fird, the language of 7 U.S.C. § 6517 is directed to determining whether to
dlow the"use" of aparticular materid. The issue of use is considered in the context of a
number of factors, including human hedlth, the environment, need in production,
availability and consstency with organic fanning. It seems obvious that the Congress
must have anticipated that the use of a particular substance would be unacceptable under
one set of conditions but not under another, and that the USDA might find it necessary to

condition the ligt in some manner.
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The Congress gave the USDA specific authority to adopt a necessary
regulation in that circumstance. In 7 U.S.C. § 6506(a)(I 1), the Congress gave the
Secretary the authority to place in the NOP "such other terms and conditions as may be
determined by the Secretary to be necessary.” The Congress commonly grants
adminigtrative agencies this kind of genera authority to fill in gaps in statutory language,
asitisdifficult for the Congress to anticipate al of the issuesthat may ariseina

rulemaking. Rahim v. McNary. 24 F.3d 440 (2d Cir. 1994) (an agency has the authority to

fill any gap left by the Congress).

Thiskind of an agency regulation is proper so long asit is reasonably
related to the purposes of the enabling legidation, is adopted in accordance with statutory

procedures and is not arbitrary and capricious. E.g.. Mourning v. Family Publications

Sarvice. Inc.. 411 U.S. 356, 369 (1973) (where the empowering law says that an agency
may make such rules as may be necessary, arule will be upheld so long as it is reasonably

related to the purposes of the law); Compton v. Tennessee Dep't of Public Welfare, 532

F.2d 561 (6th Cir. 1976); Production Tool Corp. v. Employment and Training Admin..

688 F.2d 1161 (7th Cir. 1982).

In this ingtance, there is clearly arationd basis upon which the USDA

can conclude that it would further the purposes of the OFPA to place a substance on

the Nationd List with a condition on its use. Indeed, since the NOSB made exactly
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that recommendation in a number of cases. These kind of limitations are consistent with
and serve akey function in organic production. NOSB's recommendation was supported
by a careful consideration of the facts and was based on their extensive expertise. It would

be arbitrary for the USDA to list a substance without aso including the NOSB'slimiting

language.

The proposed NOP rule aso solicits public comment on a number of other
gynthetics for possible inclusion on the Nationd List. Thisincludes the use of sewage
dudge, genetically engineered organisms and ionizing radiation. The Department cannot
legdly proceed to place any of these items on the Nationd List without the positive
recommendation of the NOSB. To the extent the Department believes any or dl of these
substances should be added to the Nationd Li<t, the proper course under the OFPA isfor
the Department to ask the NOSB to reconsider the recommendeations and provide the
NOSB with supporting information why the materials should be placed on the Nationd
List. Any effort by the Department to ignore the role of the Board or to superveneits
authority is clearly inconsstent with the OFPA and is not authorized by law. Thereisno
basisto delay or defer a decison on these items. This absence of an NOSB

recommendation serves as an absolute barrier to a present exemption.
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To summarize, the plain and unambiguous language of the OFF A and its
legidative history confirms and corroborates that the OFPA requires the NOSB to screen
synthetics for the Nationa List. The Secretary of Agriculture may not place a synthetic
substance on the National List of substances gpproved for use in organic production and
handling unlessthe NOSB hasfirst decided that the specific synthetic substance should be
exempt and has included that synthetic substance on its proposed National List. The part
of the proposed rule that addresses the Nationa List is badly flawed. The find NOP rule
must conform to the OFPA and recognize and respect the role of the NOSB in
determining whether the Nationd List should contain exemptions from the generd

prohibition of synthetics.

THE PROPOSED NOP RULE DOESNOT GI\I/:EI IIZ’ROPER DEFERENCE TO THE NOSB's
RECOMMENDATIONS
Under most federd regulatory programs, the Congress adopts alegidative
framework and give the federd agency the authority to establish regulations to fill in gaps
and to administer the new requirements. Typically, when an agency proposes federa
regulations, it develops the proposd interndly, then publishes a Notice of Proposed Rule
Making in the Federd Register and completes the rule making process by responding to

public comments.
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Here, the Congressintentiondly departed from the norma standard it usesto
establish aregulatory program,; it took the specia step of establishing an advisory board,
the Nationa Organic Standards Board, to provide advice and recommendations to the
Department as part of the process of establishing the regulatory program. Under 7 U.S.C.
8 6518, the Secretary is required to establish aNationa Organic Sandards Board to assst
the Department of Agriculturein the development of standards for substancesto be used
in the organic program and to advise the Secretary on other aspects of the implementation
of the program. Under 7 U.S.C. § 6503(a), "the Secretary shdl establish an organic
certification program for producers and handlers of agriculture products that have been
produced using organic methods as provided in this chapter." The Congress specificaly
directed the Secretary in developing this program, to consult with the Nationa Organic
Standards Board. 7 U.S.C. § 6505(c). While the Act is slent on the degree of deference
the Secretary is required to give to the NOSB's generd advice on the program, the
legidative higory is illuminating. The Senate Report notes, for example, that the organic
trade industry, consumer groups and others were mgjor factorsin caling for anationd
organic program. The Senate Report also notes that

expertise in organic farming isfound at the grassroots level. .. in

the private farmers and advocates who have working on their

own for years. They argued for the need to severdy limit the

government's discretionary authority and involvement inthis

industry since the government has little experience in this

industry. Some groups even argued that the industry should be
sf-regulating.
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Senate Report a 291. In response to these concerns, the bill which Senator Leahy
introduced on February 9, 1990 "proposed a partnership between the government and
private organizations in standards setting and certification.” The NOSB isakey player in

this partnership dong with organizations like the OTA.

The Senate Report notes that the Act requires the Secretary to gppoint a
Nationd Organic Standards Board to generdly assist in the development of standards and
that the Senate committee "regards this board as an essentia advisor to the Secretary on all
Issues concerning this bill and anticipates that many of the key decisons concerning
standards will result from recommendations by thisboard." Senate Report at 296. The
Senate Report notes that the membership of the board was "carefully sdlected to provide a
balance of interests’ and requires a two-thirds vote of the board for effective action.
Senate Report at 296-97. The House counterpart is identical to the Senate bill except that
it requires afifteen person rather than a thirteen person board. The Congress required a
fifteen-person board, adding two more members. a certifying agent and a scientist. As
noted e sawhere in OTA's comment, the NOSB met extensvely in public meetings,
obtained public input and formed a consensus recommendation of the critica issues

involved in the Nationa Organic Program rulemaking.
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Despite this legidative history and despite the intensive public participation
process accompanying the NOSB's efforts, the USDA's proposed rule does not chart a
consistent course in deciding whether to follow or not to follow the NOSB's
recommendations. In some instances the Department accepts the NOSB
recommendations, in others, it rgectsit. In doing so, the Department does not appear to
apply a congstent standard in deciding whether or not to accept a particular standard. It is
purely a"hit or miss' proposition. Thisfailure to set a consistent sandard for accepting
or rgecting NOSB recommendations arbitrary and capricious. It lies at the heart of the

Department's failure to promulgate an acceptable proposed NOP rule.

At the present time, the NOSB's recommendations represent a consensus of
the views of the organic industry and the consumer and the environmenta interests which
have been so concerned with the organic food industry for many years. The OTA
participated extensvely in the NOSB process with the full expectation that the USDA
would closdly follow the NOSB's recommendations. The OTA supports the NOSB's
recommendations. The consensus that the NOSB reached represents the high integrity and
qudity standards that the organic industry desired when it asked the Congress to pass the
Organic Foods Production Act. OTA believesthat a policy of deferring to the current st
of NOSB recommendations is both good law and good policy. The Department should

give subgtantial deference to the current
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recommendations of the NOSB and should not subgtitute its judgment for the

collective judgment and wisdom of the NOSB.

V.
THE OFPA DOESNOT REQUIRE THE DEPARTMENT OF AGRICULTURE
T0 COLLECT FEESTHAT COVERALL OF ITSCOSTS
AND IT SHOULD NOT Do S0 AS A MATTER OF POLICY

A. The OFPA Only Requires That The Fees Be Reasonable.

The Organic Foods Production Act of 1999 ("OFPA") does not require the
Department to collect fees to cover dl of its codts; it only requires that the Nationa
Organic Program ("NOP") "provide for the collection of reasonable fees from producers,
certifying agents and handlers who participate in such program.” (Emphasis added.) 7
U.S.C. Section 6506(a)(10). As explained more fully below, the OFPA does not require

the Department to st fees at levd that recovers dl or even asgnificant part of its codts.

The NOP rule proposes to st fees a alevel which will require farmers,
handlers and certifying agents to pay for the Department's full cost of adminigtering the
NOP program. 7 CFR 8§ 205.421-205.424. Some examples of fees are: a $640 fee for
applying to be a certified agent, including an additiond $160 fee for each chapter or

subsidiary office of the gpplicant, afee to dlow the Department of Agriculture to make
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an on-dte vigt to an gpplicant seeking accreditation or to on gpproved certifying agent, an
annua adminidrative fee of $2,000, plus an additiond fee of $300 for each chapter or
subsdiary belonging to a certifying agent, 7 CFR 8§ 205.421; a $50 nonrefundable annua
feefor each farm or wild crop harvesting operation and a $500 annud nonrefundable fee
for each handling operation, 7 CFR 8§ 205.422. Foreign certification programs are aso

required to pay afees. 7 CFR § 205.423.

The preamble to the proposed NOP rule explains that the Department of has
st these fees "to reflect the cost of services provided by the U.S.D.A." 62 Fed. Reg.
65927. The Department's calculation of cogts includes general adminigtrative overhead,
operating codts, printing, trave, training, atending NOSB meetings, equipment, supplies,

rent, heat and communications.

B. ThePreamble Does Not Provide a Rationd Bassfor the Department's

Decison to Set Fees a aLeve to Defray All Cogts and the Decison to Do So

|s Arbitrary.

The Department does not argue in the preamble that the OFF A requiresiit to
st fees at alevd that results in the collection of al of its cods. It does not do so because
the OFPA does not contain that requirement. OFPA's only requirement is for

"reasonable’ fees. Nether the House nor Senate versions of the OFPA ever required
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that the organic industry defray al costs of this program. The legidative history shows
that language included in some versons of the OFPA required that fees be set to defray
some program costs. This standard was ddleted in favor of the more general standard that
fees be set a"reasonable’ levels. For example, S. 2830 as passed by the Senate dlowed,
but did not mandate, collection of "reasonable fees from producers and handlers who
participate in the program,” S. 2830, Section 1630(b)(1), and separately authorized
collection of "reasonable fees from certifying agents seeking accreditation or re-
accreditation under this Section to assist in defraying the cost of the program established
under the Subtitle" S. 2830. The House verson, H.R. 3950 had different requirements.
The Conference Committee resolved the differences by placing dl of the fee authority ina
single section and by deleting the requirement that fees for certifying agents be set to
assig in defraying program codts, hi view of the plain language of OFPA and the
legidative history, the Department's decison to set fees & aleve to defray dl costs cannot

be based on alegd requirement that it do so.

Sincethereisno legd requirement to support the proposed fees, theissueis
whether the preamble provides a reasoned basis why the fees should defray al costs asa
matter of policy. There is no such reasoned basis expressed in the preamble. The
preamble contains only an unsupported assertion fees should defray codts. In fact, the

decison to collect feesto defray al codsis arbitrary and should be dropped.
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Asthe preamble acknowledges, the fees the Department will collect are not
segregated and placed in an account to serve the needs of the Organic indugtry; the funds
will be deposited into the general fund of the United States Treasury. The Department
will till need to obtain gppropriated funds to operate this program. 62 Fed. Reg. 65927.
In other words, there is no direct link between the fees being paid and the service being
provided. Rather than actualy defraying the costs of the program, the money collected
from organic farmers, handlers and certifiers will be used to reduce the budget deficit or
otherwise make spending available in other programs. It will not be used to benefit
organic farmers. Even if there were adirect link, there is still no basis upon which to
conclude that dl costs must be defrayed. The Congress can speek clearly to anissue. If
the Congress wanted the program to be fully salf-supporting, it could have done so
expresdy. It did not choose to do so. Neither the OFPA nor the preamble supports the

proposed regulation as an exercise of discretion.
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